
 

 
 

BACK TO BASICS – SECTION 1305 

 

  

 

1. In recent years a trend has emerged for parties to rely on section 1305 of the 

Corporations Act 2001 as a way to admit evidence which would otherwise be 

inadmissible hearsay.  

2. Practitioners and Courts should be wary of relying too heavily on this provision for the 

admission of evidence which would otherwise not be admissible. The  itself and the 

authorities which have considered it show that there are a number of significant 

limitations to its use. Practitioners faced with the tender of documents pursuant to 

section 1305 should be careful to examine the documents to determine if it truly 

applies.  

3. This article explores some of those limits, and provides practical guidance to 

practitioners faced with the potential tender of documents in reliance on section 1305. 

4. In particular: 

a. the provision is not a catch-all for the admission of otherwise inadmissible 

documentary evidence; 

b. it applies only to “books” within the definition of the Act; 

c. the “book” must be “required to be kept” by the body corporate under a 

provision of the Corporations Act 2001; and 

d. the book must, on its face, actually be “kept” by the body corporate as part of 

its record-keeping. It is not enough that the body corporate simply retains a 

copy of the document if it is not otherwise kept as part of its normal record-

keeping. 

5. Even if those conditions are satisfied, the document is not automatically admitted into 

evidence. The Court retains a discretion to exclude the document, and should do so if, 

for example admission of the document would be “unfairly prejudicial to the party, or 

misleading or confusing, or would or might cause or result in undue waste of time”.1 

6. Section 1305, which has its analogue in section 84 of the Evidence Act 1977 (Qld), 

provides for admissibility of certain “books” kept by a body corporate. It provides: 

“Admissibility of books in evidence 

 

                                                 
1  ASIC v Rich (2005) 216 ALR 320 at [230] per Austin J 



 

 

2 

(1)  A book kept by a body corporate under a requirement of this Act is admissible in 

evidence in any proceeding and is prima facie evidence of any matter stated or 

recorded in the book.  

(2)  A document purporting to be a book kept by a body corporate is, unless the 

contrary is proved, taken to be a book kept as mentioned in subsection (1).” 

Books required to be kept 

7. The term “books” has a wide definition under section 9 of the Corporations Act, so 

normally a document adduced by a party would fall into the definition. 

8. Nevertheless, practitioners should examine the definition of “books” in section 9 when 

seeking to tender a document by section 1305, and opposing practitioners should also 

satisfy themselves that the document falls into the definition. 

9. The more important difficulty in admissibility of such a document will be showing that 

it was “required to be kept” under a provision of the Act. 

10. There are a number of provisions in the Corporations Act which require books to be 

kept by bodies corporate, but parties faced with the attempted tender of a document 

under section 1305 should insist that their opponents identify the particular requirement 

which is relied on for the tender. 

11. The most common basis which is likely be relied on is likely to be section 286 of the 

Act, which sets out an obligation on bodies corporate to keep certain “written financial 

records". However it is not any financial record which is required to be kept under 

section 286, but only those that: 

a. “correctly record and explain its transactions and financial position and 

performance”; and 

b. “would enable true and fair financial statements to be prepared and audited” 

12. Breach of that provision is an offence of strict liability. That provides a useful 

touchstone for practitioners considering the tender of such documents, or opposing it. 

Would the failure of the body corporate to keep the document have attracted the 

sanction? 

13. In the seminal decision of ASIC v Rich, Austin J explained that the requirement in 

section 286 related to documents “recording and explaining the company's transactions, 

financial position or performance and enabling true and fair financial statements to be 

prepared and audited”.2 

14. His Honour noted (at [299]) that what was significant in the discussion of the 

requirement in earlier cases was that: 

                                                 
2  (2005) 216 ALR 320 at [298] 



 

 

3 

“these documents were in fact prepared and kept, in circumstances where the court 

could infer that they were used as part of the process of recording and explaining, 

and therefore understanding, the company's transactions, financial position and 

financial performance and enabling the preparation and auditing of financial 

statements” 

15. Before seeking to tender a document pursuant to section 1305, practitioners and Courts 

should satisfy themselves that there is in fact a proper basis, under the Corporations 

Act, by which the document is “required to be kept”. It is not enough merely that the 

document was kept, there must be a requirement to do so. 

16. Similarly, practitioners who oppose the tender of such documents should carefully 

examine any claim made by their opponent about the nature of the requirement for the 

book to be kept. 

 

Book must actually be kept 

17. It should be noted that even though section 1305(2) of the Corporations Act provides 

that if a book “purports” to be one required to be kept, it is taken to be so, that does not 

mean that any time a document is tendered on that basis the Court will accept that it 

falls within the definition. As Austin J explained in ASIC v Rich 3(with reference to 

Blow J in R v Turner (No 17)4: 

There needs to be something on the face of the document to satisfy this requirement 

before s 1305(2) can operate 

18. In that case, his Honour distinguished between the examples of a “folder full of 

invoices received by a company, labelled on its spine with the name of the company 

and the word 'invoices'” and “as an example, a document purporting to be a contract of 

sale, showing on its face no sign of having been retained in the custody of a 

corporation”. 

19. Practitioners faced with the attempted tender of a document under section 1305 should 

carefully examine whether the document, on its face, appears to be a document of a 

type which would be “required” to be kept. If it is not such a document, the tender 

should be objected to (subject of course to forensic decisions generally about 

objections). Similarly, Courts should be mindful of those restrictions in assessing 

claims for admissibility of documents under section 1305. 

 

                                                 
3  At [255] 
4  [2002] TASSC 18; (2002) 10 Tas R 388 at 398-398 
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Discretion to exclude 

20. Practitioners and the Courts should also be mindful that, even if the tendering party can 

overcome the hurdles illustrated above, satisfaction of the requirements in section 1305 

makes the document admissible only. It does not require the document to be admitted 

into evidence. 

21. There are a number of reasons why, even if a document was shown to be a “book” 

“required to be kept” under a provision of the Corporations Act, the Court would be 

hesitant to admit the document into evidence. Practitioners faced with the attempted 

tender of such documents should bear those factors in mind in determining whether to 

object to the tender.  

22. Austin J explained in ASIC v Rich that the discretion to exclude the document exists, 

even if it is otherwise admissible under section 1305.5 For example, the prejudice 

occasioned by admission of the document into evidence may outweigh any probative 

value which attaches to it. The document may be misleading or confusing, or it may 

waste the Court’s and the parties’ time to admit it, particularly if it is of little probative 

value.  

23. All of those factors should be considered by the parties and the Court when a question 

arises as to the tender of such a document. Practitioners faced with the attempted tender 

of such documents should put those concerns to the Court if the decision is made to 

oppose the tender. 

Conclusion 

24. Section 1305 is a powerful and useful tool. It can be used in legitimate ways to admit 

into evidence documents which may otherwise be difficult or time-consuming to prove.  

25. However, the Courts, litigants and practitioners should continue to bear in mind the real 

limitations on the use of section 1305. It is a tool, not a panacea. 

 

Kylie Downes QC 

Mark Steele 
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