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Professional Duty in Insurance Contracts 

 

Introduction 

1. Insurance policies which indemnify a person for breach of ‘professional duty’ or in 

relation to the provision of “professional services” (or exclude liability for it) are well-

known. However, what is meant by “professional” in that context is not always clear cut. 

This paper will examine what is meant by the term, and propose guidelines for how 

liability may be identified in particular cases.  

2. In particular, the paper will consider when and how professional indemnity insurance 

policies (or those that exclude cover for such breaches) are likely to respond when the 

occupation in question is something other than one of the traditional or “learned” 

professions. 

 

What is a profession? 

3. In the middle ages, three occupations were recognised as being learned professions: 

(a) divinity; 

(b) medicine; and 

(c) law. 

4. Gradually the number of occupations which have been generally accepted as 

“professions” has widened, although progress has not always been fast. In 1912 for 

example,1 Barton J did not consider farming or grazing to be either professions, or trades, 

although his Honour was willing to accept that each did amount to “an employment and a 

                                                
1  Burt v Commissioner of Taxation (1912) 15 CLR 469 at 481 
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vocation.” Eleven years later, in 1923, Starke J considered2 that “medical herbalists” 

could not be considered professionals because their learning and experience was “a far 

cry from the special knowledge of medicine and chemistry possessed by medical men to 

that possessed by the appellants, and it is this special knowledge which lifts the calling of 

the medical man to the rank of a profession.”  

5. His Honour went on to note in the same case: 

“Indeed, as the Oxford Dictionary reminds us, the "grandiose title" of "professor" is now 
assumed "by professional teachers and exponents of various popular Arts and sciences, such 
as dancing, juggling, phrenology, c." It is, of course, a misuse of the term to describe these 
callings as "professions."” 

6. In more modern times, many more occupations are generally accepted as being 

“professions”. Most people (and courts) would agree that architects, accountants and 

engineers, for example, are properly considered to be professionals. 

7. Wikipedia, that modern bastion of authority, describes the formation of professions in the 

modern era in the following terms:3 

“A profession arises when any trade or occupation transforms itself through "the development 
of formal qualifications based upon education, apprenticeship, and examinations, the 
emergence of regulatory bodies with powers to admit and discipline members, and some 
degree of monopoly rights." 

 

8. As the definitions of “profession” and “professional” widen, so too has the scope for 

controversy in relation to policies of insurance for professional indemnity, or policies 

which exclude cover for breach of professional duty. What duties are “professional 

duties”? Is it the nature of the person performing the task which is important? Or is it the 

nature of the task? Are particular tasks performed by a “professional” a “professional 

duty” whereas others are not? 

 

Position in Queensland 

9. In Queensland, the Court of Appeal considered the scope of professional indemnity 

insurance in FAI General Insurance Co Ltd v Gold Coast City Council.4 In that case, the 

Court had to decide whether a professional indemnity insurance policy held by the Gold 

                                                
2  Robbins Herbal Institute v Federal Commissioner of Taxation (1923) 32 CLR 457 at 463 
3  citing, at footnote 8: Alan Bullock & Stephen Trombley, The New Fontana Dictionary of Modern 
Thought, London: Harper-Collins, 1999, p.689. 
4  [1995] 2 QD R 341, delivered on 11 December 1992 
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Coast City Council indemnified it against a claim for negligent mis-statement by one of 

its officers. The officer told the plaintiff (not a party to the appeal) that a water main was 

buried about four metres underground and about four metres from the boundary. That was 

incorrect. The plaintiff relied upon that statement in building a warehouse, and part of the 

foundation later subsided. There was no evidence about the qualifications, if any, of the 

officer. The Court of Appeal said that “he seems to have been an inquiry officer.” 

10. The question was whether there was a breach of “professional duty in the conduct of the 

practice of ‘Municipal Authority’”. In assessing whether the professional indemnity 

policy applied, the Court noted that “the meaning of “professional” will, of course, vary 

with context”. However the Court went on to say:5 

““Professional”, however, connotes “pertaining or appropriate to a profession”, “engaged 
in one of the learned professions”. 
 

The point is illustrated by the decision of the British Columbia Court of Appeal in Chemetics 
International Ltd v. Commercial Union Assurance Co. of Canada (1984) 11 D.L.R. (4th) 754. 
In that case the policy excluded liability in respect of the rendering of “professional 
services”. The relevant failure was to give proper operating instructions in a manual. The 
manual was prepared by a qualified engineer. That was, however, held to be irrelevant to 
determining whether the particular instruction in issue was characterised as a professional 
service. It was held not to be. The provision of operating instructions was not the provision of 
professional services; the service was not one which could usually be expected to be provided 
only by a professional engineer. It was simply part of a service provided by a vendor to a 
purchaser of the particular plant.  

… 

In the present case the respondent’s servant did no more than convey factual information 
which was incorrect and upon which it may be accepted that a professional judgment was 
exercised by those responsible for the design of the plaintiff’s building. That, however, did not 
impart any “professional” component to the respondent’s duty to provide correct information 
in the circumstances.” (emphasis added) 

 

11. That decision, made over twenty years ago, remains the authority in Queensland. 

Although the Court noted that context is important, nevertheless the question of whether a 

particular duty was a “professional” one, was to be considered according to traditional 

benchmarks such as whether it pertained to a profession, or occurred in the course of a 

“learned profession”. 

12. The difficulty arises because of the proliferation of policies of indemnity for breach of 

professional duty. When persons who would have been considered by Barton J to be 

engaged in an occupation or vocation, but perhaps not even a trade (let alone a 

                                                
5  at page 344 
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“profession”), are obtaining such policies, it is important to consider how and when those 

policies will respond. 

 

Position in other States 

13. In other states, particularly in Victoria, the courts have tended to expand the concept of 

“profession” and “professional”, so that it now encompasses a potentially much wider 

class of activity and occupation than would have been accepted in earlier times. 

14. The first major case of this more modern trend was the decision of the New South Wales 

Court of Appeal in GIO General v Newcastle City Council.6 The claims arose as a result 

of the Newcastle earthquake in 1989, which damaged the Newcastle Workers Co-

Operative Club. The Club brought proceedings against Newcastle City Council in 

negligence, partly on the basis that the Council had failed to give advice or service in the 

giving of building approvals. In particular, it was alleged that a building inspection failed 

to identify that a critical chord member had been omitted from on of the roof trusses in 

the auditorium during construction. The particulars of negligence were that “the Council 

did not comply with its obligations in respect of extensions to the Club, being building 

work in the in the Council’s area imposed on it by [legislation]”.  

15. The insurer refused to indemnify under that part of the policy relating to “the rendering or 

failure to render professional advice or service” because the claim was made out of time 

and was not saved by section 40 of the Insurance Contracts Act 1984 (Cth). 

16. Kirby P (with whom Sheller and Powell JJA agreed) held that the particular work 

performed by the council in that case fell within that part of the policy dealing with 

“professional advice or service” but that section 40 of the Act did not apply. His Honour 

said:7 

“The mere fact that the liability of the respondent is grounded in statute, rather than any 
common law duty, is not determinative of whether the relevant activities are properly to be 
characterised as “professional”. The relevant activities conducted by the respondent must be 
examined to see whether, in their nature, they are properly characterised as “professional”. 
The source of the respondent's duties to perform the activities, although a relevant 
circumstance, is not definitive. For the same reason, it does not necessarily matter whether 
the officers of the respondent who were alleged to have given faulty advice and 
service were professionally qualified engineers: see also FAI General Insurance Co v Gold 
Coast City Council... The question is, is the type of service which was provided properly 

                                                
6  (1996) 38 NSWLR 558, delivered on 2 February 1996 
7  at 568 
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characterised as “professional service.” 
 

17. His Honour continued on the same page:  

“The term “professional” in the context of professional indemnity insurance today is very 
broad. This is evidenced by the very large range of policies which are written for such 
insurance…The term involves, in the context of a policy written for a local government 
authority, no more than advice and services of a skilful character according to an established 
discipline.” 

 

18. Although the decision was later overturned by the High Court in relation to the 

application of section 40,8 appellate courts around the country have continued to cite 

Kirby P’s analysis of the concept of “professional” in the context of professional 

indemnity insurance. 

19. In GIO v Council of the City of Penrith,9 Powell JA (with whom Mason P agreed) 

accepted the authority without demur, but concluded that the mere “provision of 

information as to what may, or may not, be ascertained from Council’s records” is not a 

provision of a professional service.10 Beazley JA, in the minority in that case, went 

further, referring11 to the “narrow view” expressed in FAI v Gold Coast City Council, 

which did “not accord with modern day notions and commercial practices…as Kirby P 

pointed out in GIO General Ltd v Newcastle City Council.” 

20. In Pioneer v QBE,12 Wood CJ at CL, with reference to the decision in GIO v Newcastle 

City Council, noted that the cross-respondent in that case, QBE, accepted that “the term 

“professional”, in the context of professional indemnity insurance is very broad”. 

21. The trend towards expansion of the concept of “professional duty” continued in the 

Victorian Court of Appeal decision of Suncorp Metway v Landridge.13 That case involved 

a tenant at a residential property who injured herself when she tripped in a shallow hole in 

the garage. She had earlier complained about the hole to the real estate agent, who had 

failed to repair the hole, or to advise the owner to do so. When the tenant brought 

proceedings, the agent claimed indemnity under a professional indemnity policy. 

22. Buchanan JA said at paragraph [11]: 

                                                
8  (1997) 191 CLR 85 
9  [1999] NSWCA 42 
10  at [19] 
11  at [62] 
12  [2002] NSWSC 137 at [53] 
13  (2005) 12 VR 290 
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“If the word ‘professional’ in the insuring clause is limited to the conduct of a learned 
profession, the cover afforded by the policy will be restricted to probably no more than some 
incidental aspects of the business of an estate agent. Put another way, unless the agent was to 
be regarded as under a professional duty to monitor the condition of leased premises and 
ensure that they were kept in good repair, it is difficult to see that any professional duties 
were owed by the agent in respect of property management, a major component of the agent’s 
business.” 

23. That is, his Honour in that passage rejected a central element of the definition of 

“professional” adopted in FAI v Gold Coast City Council. His Honour continued, at 

paragraph [16]: 

“In my view the analogy which counsel sought to draw was false.  Local councils carry out a 
large number of activities, a number of which, such as engineering, property valuation and 
surveying, are orthodox professional activities. 
… 
The question whether a breach of duty answers the description of a breach of a professional 
duty depends upon characterisation of the overall activity in the context of which the 
breach occurs, and is not answered by concentrating on the specific task which has not 
been performed or badly performed so as to give rise to liability. 
… 
The breaches by the agent’s employees in the present case, on the other hand, occurred in the 
course of carrying out the activity of property management, which in my opinion is to be 
regarded as a professional activity for the purposes of the policy of insurance.” (emphasis 
added) 
 

24. In the same case, Nettle JA, who agreed with Buchanan J also rejected the strict or narrow 

view expressed in FAI v Gold Coast City Council. At paragraph [28] his Honour said: 

“Arguably, the decision of the Queensland Court of Appeal in FAI General Insurance Co. Ltd 
v Gold Coast City Council suggests the contrary.  On one view of what was said in that case, 
something is incapable of being “professional” within the meaning of a professional 
indemnity policy unless it pertains or is appropriate to one of the learned professions.  But, 
with great respect, that plainly cannot be so.  Given that the general principles of 
contractual construction apply as much to policies of insurance as to any other contract, 
the conception of “professionalism” within a given policy of insurance must always depend 
upon the business to which the policy relates and thus upon the “profession” which is in 
view.” (emphasis added) 
 

25. His Honour had earlier explained that, as with any contract, words in contracts of 

insurance were to be construed in context. His Honour said:14 

“…it is necessary to take account of the main object or commercial purpose of the policy, 
even if sometimes that requires words to be given a strained meaning;16 and the policy should 
be interpreted having regard to the surrounding circumstances. 

Construed in accordance with those principles, I think it plain that the expression “breach of 
a professional duty by reason of any act, error or omission committed by the Insured in the 

                                                
14  at paragraphs [24]-[26] 
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conduct of the Business” was calculated to include the negligent performance by the insured 
of the sorts of services which it was the business of the insured as an estate agent to offer to 
its clients. As Buchanan JA demonstrates, they included “Residential property management” 
services. 

I further agree with Buchanan JA that it is irrelevant that some or all of the “Residential 
property management” services may have demanded little in the way of intellectual activity 
or skill in performance. The fact is that there may be little in the way of intellectual activity or 
skill in many of the activities that constitute part of the practice of a profession. But 
negligence in their performance would undoubtedly constitute a breach of professional duty. 
To take but one example, of which this court may be expected to know something, it takes very 
little skill or cerebral activity to file a return in the time required by statute or to serve a 
pleading within the time limited by the rules of court. Yet it cannot be supposed that the 
negligent failure of a solicitor to file or serve in time would not be covered by a policy of the 
kind described. No one would sensibly suggest that negligent performance by a solicitor of 
such things would not be covered by a policy of insurance for “breach of a professional duty 
by reason of any act, error or omission committed by the [solicitor] in the conduct of [his] 
Business”” 

 

26. His Honour stated15 that “the criterion of professionalism in one context is virtually 

bound to be different to that in another, and hence there is little utility in attempts at 

transposition” 

27. This wide approach to the determination of what amounts to “professional” conduct, was 

also accepted in Western Australia in the Court of Appeal decision of Fitzpatrick v Job 

t/as Jobs Engineering.16 Buss JA (with whom Steytler P agreed) cited with approval the 

comments of Buchanan JA in Landridge referred to above (at paragraph [16] of 

Landridge), that “the question…depends upon characterisation of the overall activity in 

the context of which the breach occurs.”  

28. His Honour further stated17 that “[t]he context in which the term "professional" is used in 

an insurance policy may be significant in determining its meaning.” 

29. In Victoria, the Court of Appeal again considered the question in Kyriackou v Ace 

Insurance Ltd.18 In that case the insured was a director of a number of companies which 

engaged in the business of “finance originators, finance intermediaries, finance 

consultants and mortgage aggregators.” ASIC brought proceedings against him and 

others, which were ultimately discontinued, after about three years. The insured brought a 

claim against his insurer, Ace Insurance, for indemnity for his legal costs, under a 

professional indemnity policy. 
                                                
15  at [27] 
16  [2007] WASCA 63 
17  at [264] 
18  [2013] VSCA 150 
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30. The members of the Court rejected the insured’s claim because, although the Court 

found that the insured was acting in a professional capacity, any loss he suffered “did 

not arise from a claim for civil compensation or civil damages in respect of civil liability 

for breach of duty.”19 

31. The Court took an expansive view of the meaning of “professional”. Harper JA (with 

whom Tate JA agreed, and in whose orders Kyrou AJA agreed) stated20 that “[t]here is no 

dispute that the term “professional” is no longer limited to the learned professions”, and 

went on to say, at paragraph [85]: 

In the end, the appellant’s argument in favour of his second ground of appeal is in my opinion 
made out not because the activities of the appellant were properly characterised as 
“professional” but because, for the purposes of the policy, the activities of a finance 
originator, finance intermediary or finance consultant fell within the phrase “professional 
capacity” in the insuring clause. I respectfully agree with Buchanan JA who, in the passage 
quoted at [70] above from his judgment in Suncorp, held that whether a breach of duty 
answers the description of a breach of a professional duty depends upon characterisation of 
the overall activity in the context of which the breach occurs, and is not answered by 
concentrating on the specific task which has not been performed or badly performed so as to 
give rise to liability 

32. Kyrou AJA added, at paragraphs [140]-[141]: 

“At the time that professional indemnity insurance policies were sold only to persons in 
professional vocations, it made sense to confine the insuring clause to liability for a breach of 
a duty owed in a professional capacity (“Professional Capacity Wording”). Thus, if a 
solicitor also carried on business as a fencing contractor, his or her solicitor’s professional 
indemnity policy would not be expected to provide cover for liabilities incurred as a fencing 
contractor. 

In modern times, professional indemnity policies are sold to all types of businesses, including 
fencing contractors. Yet, many policies continue to retain the Professional Capacity Wording 
in the insuring clause. If such a policy is sold to a person who is not in a traditional 
profession, a narrow reading of the Professional Capacity Wording would deprive the 
insured of any meaningful cover. Recent authorities have recognised this problem and have 
sought to overcome it.” 

 

33. That is, the clear trend in other states is to broaden the range of activity and occupation 

which is covered by a professional indemnity policy. The courts will scrutinise carefully 

the words of the contract and will try to give it its intended commercial effect. The 

comments by Kirby P in GIO v Newcastle City Council, and Buchanan JA in Landridge 

have been cited with approval on numerous occasions. 

34. Although that wider approach will usually mean reading a contract broadly, to give the 
                                                
19  at [87] per Harper JA, with whom Tate JA agreed 
20  at [62] 



 

 

9 

terms “profession” and “professional” a wide meaning, that is not the case in relation to 

exclusion clauses, which purport to exclude liability for breaches of professional duty. In 

such cases, the modern trend appears to be to read the contract consistently with the 

commercial intention of the parties (as deduced by the courts) so that the terms are read 

more narrowly than if they appeared in an indemnity clause. 

Exclusion clauses 

35. As indicated above, although the trend in the cases from other states has been to widen 

the meaning of “professional” in policies of indemnity, a different approach is often taken 

when the relevant clause is an exclusion clause. That is, when the clause purports to 

exclude liability for breach of professional duty. 

36. In the Western Australian decision referred to above, Fitzpatrick v Job,21 Buss JA noted 

at paragraph [264]: 

“The term "professional" in the indemnity clause of a professional indemnity policy does not 
necessarily bear an identical meaning in an exclusion clause of a public liability or products 
liability policy…The context in which the term "professional" is used in an insurance policy 
may be significant in determining its meaning.” 

37. His Honour explained further:22 

“By the indemnity clause in the products liability cover, GIO agreed to indemnify Jobs 
Engineering, relevantly, in respect of sums which Jobs Engineering "shall become legally 
liable to pay for compensation in respect of bodily injury or damage to property as a result of 
an occurrence" and caused by "the nature, condition or quality" of any goods or products 
sold or supplied by it. If the nature, condition or quality of any machinery or equipment 
designed, manufactured and supplied by Jobs Engineering were to cause personal injury or 
property damage to any person, and the relevant nature, condition or quality was attributable 
to the negligent act or omission of Jobs Engineering, there is a significant likelihood that the 
person suffering the injury or damage would have a cause of action against Jobs 
Engineering. If any and all negligent acts and omissions of Jobs Engineering, of the kind I 
have just mentioned, were to be characterised as breaches of duty owed by it in a professional 
capacity, within exclusion 10(a), the cover under the indemnity clause of the products liability 
insurance would be severely circumscribed. The indemnity clause would not respond unless 
Jobs Engineering's legal liability to pay was not attributable to its negligence or other breach 
of duty owed by it in a professional capacity, but arose on some other legal basis. The parties 
cannot have intended such an uncommercial and unreasonable result, and it is not a 
construction which the language of the policy unequivocally requires.” 

 

38. That decision was cited with approval by Beazley JA in Vero Insurance Limited v Power 

Technologies Pty Ltd.23 In that case Campbell JA and Harrison J agreed with her Honour. 

                                                
21  [2007] WASCA 63 
22  at paragraph [268] 
23  [2007] NSWCA 226 at [145] and following 
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39. In the earlier decision of Toomey v Scolaro’s Concrete Constructions,24 cited with 

approval in Fitzpatrick, in Kyriackou and in Vero, Eames J had said at paragraph [59]: 

“Actions of an entirely unprofessional kind by an employee, which take place in a 
professional organisation, might nonetheless be held to have arisen in a professional 
capacity, and likewise, in an organisation which would be regarded as engaged in industrial 
and not professional pursuits, the activities of an employee at any given moment might well 
be characterised as constituting a professional service sufficient to demonstrate that liability 
of the employer arose by breach of duty in a professional capacity.” 

 

40. His Honour was signifying in that passage his agreement with the modern approach of 

construing such terms broadly. However, at paragraph [66] his Honour addressed the 

distinction between the use of the term “professional” in a policy of indemnity and an 

exclusion clause for a public liability policy: 

“…we must not lose sight of the fact that the context in which the word "professional" 
appears in the two policies is likely to be different. Furthermore, when the term appears in an 
exclusion clause, the overlaying principle of contra proferentem applies - with particular 
force (although the same principle also has application where the inclusive terms of a 
professional indemnity policy are under consideration). In other words, where the insurer is 
seeking to give a restrictive meaning to the words of its own policy so as to deny coverage 
under a professional indemnity policy, an attempt to confine liability to the practice of the 
learned professions might be resisted in favour of a more broad approach. The test adopted 
by Kirby P of "the provision of a service of a skilful character according to a discipline" - 
was postulated in addressing a policy provision which gave coverage for losses arising out of 
"the rendering or failure to render professional advice or service", and his Honour's 
statement would be consistent with such an approach being adopted.” 

 

41. In Major Engineering Pty Ltd v CGU Insurance Ltd,25 a decision of the Victorian Court 

of Appeal, the plaintiff, Major, had earlier been sued by the owner of the racing yacht 

“Skandia” arising out of the failure of two hydraulic cylinders supplied by Major and 

fitted to the keel of the yacht. The failure of the cylinders caused the yacht to capsize and 

be abandoned. Major successfully defended that negligence claim, and then sought 

indemnity from its insurer, CGU, for its legal costs in defending the proceeding. CGU 

denied liability on the basis of a clause excluding liability in relation to “the rendering of 

professional advice or service.” 

42. Bongiorno J (with whom Hansen JA and Kyrou AJA agreed) said:26 

“Third, although an exclusion clause relied upon by an insurer should be construed 
according to its terms, any ambiguity must be construed contra proferentem, that is to say 

                                                
24  [2002] VSC 48 
25  (2011) 282 ALR 363 at paragraph [46] 
26  at [46] 
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that a construction favouring the insured is to be preferred.  In Darlington futures Ltd v 
Delco Australia Pty Ltd, Mason, Wilson, Brennan, Deane and Dawson JJ said: 
 

“[T]he interpretation of an exclusion clause is to be determined by construing the 
clause according to its natural and ordinary meaning, read in the light of the contract 
as a whole, thereby giving due weight to the context in which the clause appears 
including the nature and object of the contract, and, where appropriate, construing the 
clause contra proferentem in case of ambiguity.”” 

 

43. At paragraph [56] of his Honour’s reasons, he said: 

“Counsel for CGU correctly identified the limited issue raised by his client with respect of cl 
19(a) but argued that “professional service” should be given a very wide meaning.  He 
referred to Kirby P’s judgment in GIO General Ltd v Newcastle City Council, where his 
Honour pointed out that “professional” in a policy of liability insurance is a broad concept.  
In the context of a policy written for a local government authority, it involved “no more than 
advice and services of a skilful character according to an established discipline”.  But Kirby 
P was concerned with a professional indemnity policy not a products liability policy and the 
context was also different.  Counsel conceded that an exclusion such as this may be read 
contra proferentem so that it is given a narrower meaning in an exclusion clause than it 
would have in an insuring clause I a policy of professional negligence insurance.” 

 

44. Similarly, in the more recent decision of 470 St Kilda Road Pty Ltd v Robinson,27 Kenny J 

addressed the question of a clause excluding liability for any claim for an act or omission 

“in the rendering of…professional services to any party.” The insured, Mr Robinson, was 

the chief operating officer of a construction company which had submitted progress 

claims to the contractor (470 St Kilda Road Pty Ltd). The contractor had brought 

proceedings against the insured under the Competition and Consumer Act on the basis 

that he had lacked a reasonable basis for making statutory declarations in support of a 

progress claim.  

45. Mr Robinson claimed indemnity under a policy of insurance with Chubb Insurance 

Company of Australia for acts and omissions occurring in the capacity of directors, 

officers and employees. Chubb denied liability on the basis of an exclusion relating to 

claims “in the rendering of…professional services to any party”. 

46. In relation to whether “project management” was a “profession” her Honour said:28 

“At most, considered in its entirety, the evidence showed that, in some circumstances, project 
management might be seen as a profession. So far as an insurance contract is concerned, 
however, whether or not project management falls within the meaning of “profession” or 
involves “professional services” would depend on the commercial context in which the policy 
is made, its objects and its terms.” 

                                                
27  (2013) 308 ALR 411 
28  at [79] 
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47. Her Honour held that the act or omission of Mr Robinson did not amount to the rendering 

of professional services. Her Honour said:29 

“The construction that Chubb would place upon “professional services” in the exclusion 
clause in this case would have the practical effect of making the exclusion apply whenever 
officers or employees undertake a great many acts in aid or support of Reed’s business 
activities, including services in connection with the routine administration of a building 
contract such as the D&C contract. As a result, on Chubb’s construction, a great many 
activities undertaken by employees, officers and directors would necessarily be excluded from 
cover. Given the nature and purpose of the D&O policy, such an interpretation would have 
the effect of circumscribing inappropriately the cover provided by the policy. The obvious 
purpose of the professional services exclusion in exclusion cl IV(A)(v) is to exclude activities 
that are truly professional in nature, such as architectural design, engineering, surveying and 
quantity surveying. The clause was not intended to apply to the routine activities of Reed or 
its officers or employees, including in the provision of information in support of its payment 
claims under the D&C contract.” 

 

48. The decision by Rein J of the New South Wales Supreme Court in Limit (No.3) v ACE 

Insurance Limited,30 also sets out a useful summary of the authorities relating to 

exclusion clauses of this type. At paragraph [187] his Honour said: 

“In my view an interpretation of ‘professional services’ that is not restricted to professional 
clients of the JV would cut back the cover dramatically and pays insufficient regard to the 
obvious commercial purpose of the policy and I adopt the approach taken in Fitzpatrick, Vero 
and Transfield, which is to read down the clause as dealing with liability to a client.” 

 

Implications for Queensland 

49. What then is likely to be the position in Queensland? So far as I am aware, courts in 

Queensland have not considered the analysis of “professional duty” as set out in any of 

the interstate decisions referred to above. Indeed, those decisions, whether in relation to 

“professional duty” or otherwise, do not appear, apart from four instances referred to 

below, to have been considered at all in Queensland decisions. 

50. The Queensland Court of Appeal has considered GIO v Newcastle City Council on two 

occasions, in Hurlock v Shire of Johnstone,31 and Selected Seeds v QBEMM Pty Ltd,32 but 

on both occasions the Court considered only the analysis of the term “occurrence” rather 

than the meaning of “professional duty”. McMurdo J conducted the same analysis in the 

                                                
29  at [115] 
30  [2009] NSWSC 514 
31  [2002] QCA 256 
32  [2009] QCA 286 
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first instance decision in Selected Seeds.33 

51. Similarly, Jackson J in BOQ Ltd v Chartis Aust Insurance Ltd,34 referred to the decision 

of Major Engineering v CGU Insurance only in the context of the latter’s consideration of 

whether defence costs were covered by the indemnity. 

52. However, FAI v Gold Coast City Council has itself only been considered in Queensland 

once, briefly, in Je Won Kim v Cole,35 a decision of Byrne J (as his Honour then was). In 

that case the plaintiff was the owner of a shop on the Gold Coast which was seriously 

damaged in an explosion caused by a gas leak from a pizza oven. One of the defendants, 

Mr Hurst, was a plumber and gas fitter. Byrne J found that Mr Hurst had been negligent 

in fitting a manual gas valve rather than waiting for a replacement “miniset”, a device 

which could regulate the flow of gas and had a failsafe mechanism.  

53. Mr Hurst had joined his insurer as a third party and sought a declaration of indemnity in 

relation to “legal liability” in his business as “Plumber/Gas Fitter”. The policy was for: 

“all sums … which You shall become legally liable to pay for compensation in respect of … 
Damage to Property … as a result of an accident and happening in connection with the 
business”. 

 

54. The policy contained an exclusion for “professional liability” and included the following 

description: 

“claims arising out of a breach of the duty owed in a professional capacity by You and/or 
other persons for whose breaches of such duty You may be liable” 

 

55. His Honour held that Mr Hurst was entitled to indemnity. In relation to the exclusion for 

breach of duty owed in a professional capacity, his Honour dealt with the question 

shortly, at paragraph [52] of his reasons for judgment: 

“The legal liability section is evidently intended for use in respect of a variety of occupations. 
Some may be "professional": as with medical practitioners who prescribe "treatment": see 
exclusion i). However, it involves no reflection on Mr Hurst to observe that he carries on a 
trade, not a profession - a conclusion that disposes of this defence.” 

 

56. In that regard his Honour cited FAI v Gold Coast City Council. 

57. His Honour’s succinct analysis of what amounted to a profession was entirely consistent 

                                                
33  [2009] QSC 070 
34  [2012] QSC 319 at [71] and footnote 27 
35  [2001] QSC 289 
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with the distinction suggested in FAI that the term connotes an association with one of the 

learned professions. A trade, in his Honour’s view, could not amount to a profession for 

the purposes of the exclusion. 

58. At first blush the approach in the two Queensland cases, FAI and Je Won Kim, does not 

auger well for an expansive view of the indemnity offered by policies protecting 

“professional” work or services. However, the more recent case, Je Won Kim, is 

consistent with the interstate authorities discussed above, which take a more narrow view 

of the term “professional” when it appears in an exclusion clause than when it appears in 

an indemnity clause. That his Honour did not analyse the arguments in any detail does not 

necessarily detract from that. Rather, his Honour appears to have accepted, without the 

need for detailed consideration, that where an exclusion clause purports to restrict an 

insurer’s liability on the basis of a breach performed in a professional capacity, the clause 

must be construed strictly. 

59. That is, his Honour’s finding in that regard is consistent with modern authority in other 

parts of Australia. 

60. The problem remains however that, in relation to indemnity clauses, FAI v Gold Coast 

City Council remains the authority in Queensland. How are the courts in this state likely 

to construe such clauses in light of the Court of Appeal’s declaration that 

““Professional”, however, connotes “pertaining or appropriate to a profession”, 

“engaged in one of the learned professions.”? The courts in Queensland are not free 

simply to disregard the authority, despite the apparent evolution of the relevant concepts 

in the rest of the country. 

61. However, for the following reasons, I do not think the authority is likely to overly restrict 

the way the term “professional” is construed in Queensland, even in relation to indemnity 

clauses.  

62. The particular context in FAI was an indemnity clause which related to breach of 

“professional duty in the conduct of the practice” as defined. The particular conduct was 

the conveying of information by an officer of the council. The Court found that the 

particular service could not amount to a “professional” service, even if the person 

providing the service had a particular qualification, or the business being conducted was 

of a particular type. There, the focus was on the conduct, rather than on the person 

performing the conduct. That is, because of the wording of the particular policy in that 
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case, the Court of Appeal paid particular attention to the activity or service being 

performed, rather than the nature of the business. 

63. The Court’s analysis of the cases also makes that plain. The Court referred to the 

Canadian decision in Chemetics International v Commercial Union Insurance Co of 

Canada.36 In that case, the relevant clause was an exclusion clause, in relation to 

rendering “professional services”. The alleged failure to render professional service was 

in a failure to provide proper instructions in an operating manual, which was prepared by 

an engineer. The Court of Appeal for British Columbia held that the alleged breach was 

not one in relation to the provision of professional services. 

64. By contrast, the Court of Appeal in FAI also referred to the decision of Baltzan v Fidelity 

Insurance Company of Canada,37 where “the indemnity was in terms of “in the practice 

of his profession””.38 The Court noted, at page 344: 

“An injury to a patient because an X-ray table was improperly locked by the doctor was, not 
surprisingly, held to be within the terms of the indemnity.” 

 

65. That is, where the relevant policy related to the practice of a profession generally, rather 

than the provision of particular professional services, the Court of Appeal seems to have 

accepted that a broader approach may be warranted. 

66. I think it noteworthy too that Chemetics, relied on by the Court of Appeal in FAI, related 

to an exclusion clause. Given the recent trend in other Australian jurisdictions to draw a 

distinction between indemnity clauses and exclusion clauses, I think that Queensland 

courts will be more willing to make the same distinction in future cases. The decision of 

Je Won Kim is consistent with that general trend. 

Note of Caution 

67. In relation to exclusion clauses in Queensland, one note of caution should be sounded. I 

think it is true that in relation to exclusion clauses, courts in Queensland, consistently 

with courts in other jurisdictions, are likely to read the term “profession” or 

“professional” more narrowly than if such a term appeared in an indemnity clause. That is 

likely to be because the context of the particular provision points towards such a 

construction. However, resort to the principle of contra proferentum should only be used 
                                                
36  (1984) 11 DLR (4th) 754 
37  [1932] 3 WWR 140 
38  FAI at 344 
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where there is some ambiguity in the wording.  

68. In Bank of Queensland v Chartis Australia Insurance Limited,39 Applegarth J (with whom 

Holmes and Gotterson JJA agreed) said at paragraph [38]: 

“The contra proferentem rule is that if a term is ambiguous, it should be construed against the 
party by or in whose interest it was included. This rule is applied in some contexts, including 
contracts of insurance.15 Traditionally, such an approach has been applied to the 
construction of exclusion clauses. However, modern authority is to the effect that exclusion 
clauses are construed in the same way as other types of contractual provisions, and the 
contra proferentem rule applies “only when, having applied all other aids to construction, 
ambiguity remains”. In this regard, in Darlington Futures Ltd v Delco Australia Pty Ltd the 
High Court stated: 

‘[T]he interpretation of an exclusion clause is to be determined by construing the 
clause according to its natural and ordinary meaning, read in the light of the contract 
as a whole, thereby giving due weight to the context in which the clause appears 
including the nature and object of the contract, and, where appropriate, construing the 
clause contra proferentem in case of ambiguity’40” 

 

69. That is, it is not enough to resort to the principle of contra proferentum merely because a 

clause is an exclusion clause. There must be some ambiguity. For the courts to construe 

exclusion clauses differently to indemnity clauses will require resort to other aspects of 

the policy, such as the commercial context and purpose of the clause. 

 

Practical Application 

70. In practice then, courts in Queensland are likely to approach the task of construction of 

such a policy in much the same way as in any other state. In particular, the courts will pay 

keen attention to three factors: 

(a) the particular words of the policy, and whether the indemnity (or 

exlusion) focuses on particular services or activities, or whether it focuses 

more generally on the business engaged in. That will not always be an easy 

matter, but hints will often come from the particular placement of the word 

“professional”. For example, if the policy protects (or excludes) 

“professional services” in the conduct of a business, then the focus is likely 

to be on the nature of the services provided, rather than the nature of the 

business. If however the policy refers to the “practice of the profession”, 

                                                
39  [2013] QCA 183 
40  (1986) 161 CLR 500, 510 
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then the focus is likely to be on the nature of the business; 

(b) the nature of the particular business or activity insured. In Queensland 

the courts will not want to venture too far from the Court of Appeal’s 

admonition that “professional” connotes “one of the learned professions”, 

unless the nature of the particular business to which the policy relates is 

clearly not such a business. In circumstances where the particular business is 

one of the “learned professions”, or even a profession as more widely 

defined (for example engineers), I think courts in Queensland will be more 

likely to require the particular conduct to be “professional” conduct as that 

term is traditionally understood. For example, I think that if the relevant 

business being insured was that of a doctor, the courts would be likely to 

require that the particular conduct be professional work of a doctor (which 

might include securing an operating table). It might not extend to paperwork 

or other routine tasks which are performed in the business, but which 

otherwise are not generally understood as “professional” tasks. 

If on the other hand the business was (to use the example offered by Kyrou 

AJA in Kyriackou v ACE Insurance) that of a fencing contractor, the courts 

are likely to try to construe the contract of insurance to give it some 

commercial sense. That is, where such a contract of insurance refers to 

“professional” activities, the only meaningful construction of the term is 

likely to be one that considers “professional” as referring to the practice of 

that particular business.  

No doubt this may require the court to consider whether the particular 

conduct was performed with “skilful character according to an established 

discipline.”41 In this respect, the words of Nettle JA (as his Honour then 

was) in Landridge are apposite:42 

“…the conception of “professionalism” within a given policy of insurance 
must always depend upon the business to which the policy relates and thus 
upon the “profession” which is in view.” 

 

(c) whether the clause relates to indemnity or exclusion. If the clause is an 

                                                
41  per Kirby P in GIO v Newcastle City Council 
42  (2005) 12 VR 290 at [28] 
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indemnity clause, the term “professional” will be more likely to be read 

widely. If the clause purports to exclude liability, reference to “profession” 

or “professional” is likely to be read more narrowly. Such construction will 

depend on the context of the particular provision and the particular policy, 

and will usually be made to give commercial sense to the words of the 

policy. Resort to the principle of contra proferentum will only be in cases 

where the words used are ambiguous. 

71. That is, where the particular clause is an exclusion clause, courts in Queensland (and 

interstate) are likely to adopt a narrow definition of what is a “profession” or 

“professional” conduct. An exclusion clause in such terms is likely to be construed as 

referring strictly to “learned professions” (or similar), and relating strictly to professional 

tasks in such professions.  

72. Where the clause is an indemnity clause however, the courts, whether in Queensland or 

elsewhere, are likely to closely examine the words used to determine whether the focus is 

on the type of business, or on the particular activity. In either case the courts are likely to 

give the relevant terms a more expansive meaning than in earlier years. 

73. Where the particular business is one which is more easily recognised as fitting within the 

traditional categories of “profession”, the courts are likely to construe activities and 

services which are ordinarily performed in that profession as having the necessary quality 

of “professionalism”. That is so even where those tasks may not necessarily possess a 

particular “skilful character”, although in Queensland there is likely to be more emphasis 

on the skills required to perform the task. That is, in Queensland FAI is likely to continue 

to require that “professional” duties be limited to those which have some necessary 

connection with the particular profession in question. Merely ancillary or clerical tasks, 

for example, are generally unlikely to be considered professional. 

74. Again, much will depend on the precise words of the contract. 

75. Even where the particular business is not one which would traditionally have been 

described as a “profession” the courts are nevertheless likely to try to give the indemnity 

some real meaning. In those circumstances, the courts will probably construe the relevant 

“profession” as being the business insured, even if that business is better described as a 

trade or occupation. When considering whether particular activities or services in such 

cases fall within the scope of a “professional” duty, the courts are likely to consider the 
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usual range of activities performed in such businesses and the skills or qualifications used 

to perform those tasks. In Queensland at least, for an activity to be part of the 

“professional” conduct of that business would probably require that it relate to or connote 

that particular business, trade or occupation. For a fencing contractor, for example, the 

relevant conduct would probably need to be actually related to the business of making, 

erecting or maintaining fences. 

 

Conclusion 

76. In other Australian jurisdictions the concept of “professional duty” has gradually 

broadened since 1995, except in relation to exclusion clauses. The courts have 

increasingly recognised that such policies are frequently taken out by businesses which 

would not otherwise be described as “professional”. 

77. Exclusion clauses are typically construed more narrowly. 

78. In Queensland, although the binding authority holds that the terms “profession” and 

“professional” connote one of the “learned professions” (a term that is itself in many 

ways outdated in this context), the courts will adopt similarly broad definitions. 
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